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DIVORCE RULES 1991

Rule 1. Citation and Commencement

These rules may be cited as the Divorce Rules 1991 and shall
come Into operalion on Ist January 1992,

Rule 2. Interpretation
“The Act” means the Divorce Act. (Cap 29).

"Ancillary relic means any claim made under Scetion 17, or
18 of the Act

"Court” mecans the Supreme Court of Tonga. :

"Child of the family" has the same meaning as in Scclion 2
of the Act

"Children statement” means the statement referred © in Rule
4(5).

“Judge” means the Chiel Justice and any other judge of the
Supreme Court. '

"Lawyer” means a taw practitioner cnrolled under the Law
Practitioners Act 1989,

"Petition” includes a cross-petition.
“Regiswrar” means the Registrar of the Supreme Court,

“Service Officer” means a police officer or an officer of the
Court authorised 10 effect service of documents,

Rule 3. Application of other Rules

Subject 10 the provisions of these Rulcs the practice and
procedure of the Supreme Court shall apply, with any nccessary
modifications, 10 the commencement and conduct of aly proceedings
for divorce, custody of and access to children, and for ancillary relicf.

Rule 4. Commencement of Proceedings i

(1) Proceedings for divorce shall be commenced by petition,

(2) Every petition shall be substantially in the form sct out in
Form 1.

- {3) Every petition shall be signed by the petitioner personally,
or if the pelitioncr is under disability, by a neat friend who hus been
appointed under Rule 18,
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- (4) Where there s before the Coun a ptition which has not
been dismissed or otherwisc disposed of by a final order. another

petition by the same petitioner in respect of the same marriage shall

fot be presented without Icave of the Court.

(5) Where a ptition discloscs that there is 4 child of the family

-;_Ii;t_:rc shall be filed with the petition a staiement ("the children

slitlement”) signed by the petitioner personally  contaiming the
~information set ow in Form 2.

(6) A petition shall e presented to the Court by filing:

(i) e petition, together with as Mmany copies as there are
persons 1o be served:

(i) uniess otherwise directed on anapplivaton made e
parte, A certificale of the marmage © which the petition
relates;

=y (Y it appropriae, the children stifement togcther with g

g copy for service on the Respondent,

Ruh 5. Parties

(1) Where a petiion atleges that the Respondent has commined
aduliery, every person with whom the adultery is alleged 10 have been

committed Gf stili alive) shatl be made a Co-respondent in he cause

uﬁlpss
a (i} the person is not named and the petition stes that his
- or her identily is not known to the petitione

r. or
(i1} the Court otherwise dircets on ar application mdc ex.
parte before issuc of the petition.

« (2) Where a petition alleges unreasonable behavionr under
seetion ((1)(g) of the Act on the ground that the Respondent has

“been guilty of an improper associarion {other than adulteny wuh

person named, the Petiioner shall apply 10 the Court gt (he time when
the. petition s issucd for directions whether such person shopk! e
made-a Co-respondent in the cause,

i

Riﬂe.;ﬁ. Service of Petition and other documents

- (1) Subject to the provisions of this rule, and unless otherwise

- ordered by the Court, cvery petition or other document lodged in Coun
. shall ‘be served personally by delivering a scaled CopyY 10 every other
- party.

.

-
J

() Service may be clfected by a service officer or by a lawwver

orone of his employees. In no case shadl the petitioner himself offect
. Service. ‘
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(3) When a Jawyer has notified the Court that he represents any
party, scrvice of any document (other than a pelition) on that party
shall be cffecied by delivering a copy thereof 10 his lawyer,

(4) The person serving any such document shall forthwith
endorsc the original document with details of the time, daie, place
-and mode of service, and the server's means of knowledge of the
identity of the person served.  Such cndorsement shall be cvidence
that such document was duly served as stated thercon,

(5} If it appears 10 the Registrar that it is impracticable for any
Feason 1o serve any document personally, he may grant leave 1©
substitule some other form of scrvice which it appears o him is fikely
to bring that documcat to the notice of the person o be served,

(6) If it appears 10 a Judge that it is impracticahle w serve a
party personally or by way of substituted service, or it is otherwise
necessary or expedicnt 1o dispense with service of any document on
any party, he may makc an order dispensing with such service,

(7) Application for an order under paragraph (5) or (6) shall
be made cx parte supported by an affidavit showing whut steps have
alrcady been wiken 1o effect service and stating the grounds of the
application. The applicany may be required 1o attend on the application.

Rule 7. Supplemental and Amended Petition.

(1) A petition may be amended without Ieave before it is served
but only with Icave after it has been served.

(2) A supplemental petition may be filed only with lcave,

(3) An application for leave under this rule shall be made.

(1) il every other party conscnts in writing 10 the proposed
supplemental petition or amendment, ex parte by filing
such written consents logether with the proposcd
supplemental or amended petition; and

(i} in any other case, on summaons supporicd by affidavit
1o be served on every other party,

(4} An order granting leave shait fix the (ime within which any
answer must be filed or amended.

(5) Unless otherwise directed, a copy of a supplemenil or
amended petition, ogether with o copy of any order made under this
rule shall be served on cvery party 1o the original petition, and (o
the supplemental or amended Pctition,
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" Rule 8, PMeadings,

(1) Any pany who wished 1o detend

Epennhion op g ispapie
any facts alleged in it shal) it
i

G dnswer,

(2) A Respondent wh wishes 10 seek a doeree
".\'f_himsclf May do so in the same suig by way of
f_.f'may be incorporated in gy answer if the Respu
“ilefend the petition,

.

o divinee
CTOSS-PCtition, whyeh
ndent alse wishies 1o

(3} An answer and/or CTOSS-Pre(Hion shall b

7 Ttied within 28 g
Hrom the date of seryiee of the petition on (e

party frbg g

@) (i) A petitioner may fle areply o n Hswer
petition within 14 tays after he h
aovopy ol .
it copy h

AT Crome
B been e with

G Mo petitioner does not tile WCPIY e an answer e
shail be decnred 10 deny every n

aleral allegaton of
fact in the answer,

(i) I a petiioner does nat fite o eply 1oy CTONS- 1 Loy
he sladl e deemed 10 admt every materiy) vy ation
of fict in the CrOss-peition.

~(3) No pleading subsequent 1o Reply shall be filed wethoyt

{0} A panty who files ananswer, reply
file'a copy for SCrvice on every uiher Pty
Rule 9. Particulars.

o

or other Plemding b

S A party on whom ; pleading has been T
the: party whose Pleading it iy o Lve particolars of
- or othier maucr pleaded and, i that panty faits 1o give
within. a reasonable time, may

be -given,

ed nuy regicy
e allewanon
such particulys
apply for an onder 1hay ghe Pantenlirs

i

12 A party giving particubars, whether or s punsEng o

order, “shall fite 3 copy.

RUE 10, Directions for Trial
- Undefended Peritions,

o (D) The Registrar may st an undefende P
At any time afier the time for filing
Cxpircd,

BN fior 112y
AN answer b

i) Notice of jhe hearing e shall he served on g [RRTRITRN
- in such mpmner i he Regisene o)y LTI
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{2) Defended petitions.

(i) Afier the time for fling a rcply has cxpired, the

Registrar shall list a defended casc before a judge for
dircctions,

(1) the judge may give dircctions as to
(a} the future conduct of the suit, and
(b) the date and place of wial of the suit, and

{c} any application made for ancillary relief or for an
order relating to a child.

or may adjourn considcration of any such matier 10 a later date,
Rule 11.~Triat,

(1) At the trial of a petition the Cour may:

(1) if satisflicd that a party is cntitled o the relicl sought,
grant that party a decree nisi of divorce; or

(i) if not so satisficd, dismiss the petition or adjourn the
trial;

(i) if a decree nisi has been granted on the grounds of

adultery, order a co-respondent 1o pay damages to the
petitioner,;

(iv) whether or not a decree nisi has been granted, make
any appropriate order for
(a) custody of or access to children of (he family;
(b) costs.

(2) Any decrce made at the trial shall be drawn up by the
Court in Form 3 and shall be served on every party.

Rule 12. Certificate under Section 11{1) of the Act.

(I} I the Court has sufficient information at the trial of the
petition, a certificaie under section 11(1) of the Act may be granied
immediately following the decree nisi, ‘

(2} If the Court does not grant a certificate at the trial of the
petition, the Petitioner shall apply o the Court for a certificate,

(3) The procedure for such application shall be the same as for
ancillary relief,

(4} At the hearing of such application the Court may cxercise
any of its powers under scctions 17, 18 and 19 of the Acl
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(5) The Certificate sh

‘ all be drawn up by the Co
and shall be served on ¢ve

Ut in Form 4
Ty party.

Rule 13, Interventign by Attorney-Generat.

; (1} When the Attomey-Generg) wishes 0 show cause against
r e .
- -making a decree absolute he shyi apply 10 the Coun €x parte for
leave 10 intervenc,
(2) Such application shall be gy

pporied by an affidavir sCling
. 0ut the material faers allegedt.

()11 the Count grants fe;

shall within 14 days aficr the

- ot the grounds on which he
&.Copy thereof 1o the perso
“Pronounced and 1

We Lo intervene the Altorr
grant of such leave e his plea seting
scks 1o show cause and shall sielver
N in whose favour the
any other panty atiecied by

wyv-Goeoeral

decree wys
the deeree,

T (4) Suhjt.,‘tl o the follpw
Shall apply 10 a1 subseque
the. plea as if i were

g provisions of this Ruic,
nt pleadings ang prowee
& petition,

these Ruyley
dings i respect of

() I no answer 1 the ple:

Lt . .

OF.an" answer is filed by struck

General may apply forthw

decree nisi ang dismissing
S

" Rule’14, Decree Absoluge.

118 filed within the ume limited.,

Out or not pursued, (he Attorney-
ith by motion for an order

resainding he
the petition,

'

=1 Afer six weeky b
Misi=Azparly in whose |

¥ for the'decree 10 be m

Ve expired from ghe
avour it was made
ade absolyre,

‘ {2) After three months Ive ¢
- Nisi,"if “the party in whose |
Court to-make 1he deeree
fWas. inade may do so,

grant o a degree
may apply 10 the Coun

apired from the grant of a depsee
avour it wag made has not applicd 1o the
absolute, the party against whom the deeree

b2 () Application under paragraph (1) or (2) of this Rufe shal
kbe made by filing an affidavit in Fom, 5.
. ey

e
(4).0n receipt of such

B Lhat

application, if (he Registrar is sanshed

* ) there s noy pemding

(@) an application for FCSCESKION of the decree ar tor
rehearing of the cause, or

(M) an appeal against (he grant of

“Hi ‘the time for ap|
" exlension there

adeeree:
caling apainst the deeree,

amnd any
of granted by the

Court, hag CxpIred:
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(i} no intervention has been made by the Attomney-General
under section 11(2) of the Act;

{iv} Where the decree was granted under scetion 3(1)(M) of
the Act, the Court has granted a certificale under
scction 11(1) of the Acl;

he shall issue a deeree absolute in Form 6:

Provided that il the application is lodged more than 12 months

ilter
the decree nisi was made there shall also be lodged

a lurther alfiduvil

{a) giving reasons for the telay;

(b} stating whether the partics have lived wgether since
the decree nisi, and if 50, between what dates;

N (c) stating whether the wifc has given birth (o any child
since the decree nisi, and if so stwng whether or

not it is alleged that such child may be a child of
the family;
and such apptication shall be referred 0 a Judge who may
(i) make the decree absolule:

(i) refer the matter to the Auorney-General 10 consider
whether to intervenc: or

(i1} make such other order as he thinks fig,
Rule I5. Right to he Heard

(1) A Rcspondent may, without filing an answer, be heard on
any question of

{i) custody of, or access 1o, any child of the family;

(i) the grant of a certificate under Section 11(1) of the
Act;

(iii) Ancillary relief:

(iv) cosis

(2) A Co-Respondent may, without filing an answer, be heard
_-on any guestion of

(i)  damages;
(i) costs.

" Rule 16. Application for Custody, Access or Ancillary Relief,
{13 Application for
(@) custody of, or access to a child, or

() ancillary relief
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shatl be made by summons in Fonn

7. sting the Precise miture o
the relief soughi,

(2) An application under this Rule shall e supported by n
allidavit

(i) in the case ol custody or access, selling o

{0) the presen AMINECICNIS FOr Custondy o e n
respect ol cach child g FESPeCt o0 whown (he
application relates;

(M) he prounds upon which any maerial change in
those arangements is proposed; and

() if custody ix chikmed, the Propesed arrangement.
for the care of euch such ohild of
o

COSTodY
granted 10 the applicant,

(i) the case of ancillary relief, sctimyg oy

@) fall detaits of the applic

ancx ancome g CAPIL,
any

(M) such dewils ax are known ol qly

espondent’s
meome any capital.

(3) The summons and alfidaviy in support shall he

filed e
with as many copies as (e

fCarc persons to e servid,

(4) &t respondent 1w an application under his Rule shall, withiy:
14 days after service on him of the summons and alfidavit, Hie an
afficaviv in reply giving the like information 4818 80 out Paragniph
2 of this Rule, with as Many copics as there are persons 1o e served.

(5) At the request of any parly the Registrar shall [ist (he
application for dircctions by a judge, who may make such Tuither
dircctions as he thinks [ir, or iy the application for heanny,

6 The application shall be heard vhimbers,
N

Rule 17. Other Applications,

Any other application i (he vourse ol

&St shall be nade 1o
a judge on summons in Form 7.

spparted by an affidavgg
Rule 18. Disability, '

(1} In this Rule "a person under disabiline T means

(iy a Peeson whio, by reason ol
incapable of nuniging and
and alfoers, or

menul disondyy, .
adninisieang s Popenn
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(i) a person under the age of 21 years.

(2) A person under disability may comménce and prosccuic
proceedings by his next friend and may defend proceedings by his
guardian ad litem.

{3) No step shall be 1aken in any proceedings by a pers 'n under
disability until his next friend or guardian ad litem (as the case may
be} has filed the following documents with the Court:

(i} a written consent 1o act by the proposcd next friend
or guardian ad litem:

(i) acertificate by the fawyer representing the person under
disability

(a) that he knows or believes that the person to whom
the ceriificale relates is a person under disability,
stating the grounds for such knowledge or belic;

(b} that the person named in the certificate as next
friend or guardian ad litem has no interest in the
cause in question adversc to that of the person under
disability, and that he is a Proper person 10 be next
friecnd or guardian ad litem.

(4) Where a petition, answer or summons has been served on
a parly who appears to be a persen under disability, the party at whosc
instance the document was served shall, before waking any further step
in the proceedings, apply by summons to a Jjudge for directions as

to whether a guardian ad litem should be appointed to act for that
person,

(5) I, on the hearing of a summons issued under paragraph (4)
of this Rule, the judge considers it nccessary 10 protect the interests
of the person served, he shall order that Some proper person be
appoinled his guardian ad litem.

Rule 19, Time

(1} The Court may, on such terms as it thinks just, order that
the time within which a person is required or authorised (o do any
act in any proceedings be extended or abridged.

{2) The time within which any person is required by these Rules,
or by any order of the Court, to serve, file or serve, file or amend

any plcading may be extended by conscnt given in writing without
an order of the Cour

(3) Unless otherwise ordered by the Court, when the time for
doing any act cxpires on any day when the Court office is closed,

the act shall be in time if done on the next day on which that office
is open,
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Rl

Rule 20. Repeal and Transitional,
(1) The Divorce Rules are repealed,

{2) Nowwithstanding (he repeal of the Divoree Rules, an
. which was properly done in accordance with those Rules before
- were repealed and which
« deemed 1o have been vali

‘ provided that:

y ol
they
can be done under (hese rules, shall be
dly done under these ruics;

(@) achiltren stilement, where required wnder these nules,
shall be filed as soon

; as passible and no later than 3
- days before the dae set for hearing of a petition: and
% .

1 (0 a judge may onder that these rules
: shall be complicd with upon such
fit. -

«Or any of them,
werms as he thinks

FORMS

1.

Form 1 (Petition) R 4
IN THE SUPREME COURT OF TONGA Case No DIVORCE
_ JURISDICTION

: Registry [name of egisuy in which
- BETWEEN A,

peltion issued)
Pctitoner
and |
C.D. Respondent
o and
E.F.
‘-,;'To The Supreime Court of Tonga,
_?f"Thc Petition of [full n

Co-Respondent

ame of petitioner)s shows tha:

-1. On the day of 19 the  pen.

K lioner was lawfully marricd 1o the respondent 1l e of
respondent] at [swie place of marriage),

2. After the said marriage the pe

: together as husband amd wife
partics so livedy,

Litioner and the respandent hived
M [ste last address at which the
#30 The petitioner now lives a1

and the respondent now lives W

A, The petitioner is domiciled in Tongy,
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lor il it is alleged that the Court has jurisdiction by virtue of
section 20 of the Act, stating the relevant circumstances).

3. There are childrcn of the family now
living, namely: [list names of children, giving datcs of birth),

6.  ‘There are and have been no previous proceedings in any court
in Tonga or elsewhere with reference Lo the marriage and any

chiidren of the family cxcept [give details of any such
proceedings).

7. [Stae grounds on which a decree is sought]
The petitioner therefore prays:
{delete as appropriate]

(i) that the said marriage be dissolved,;
E.3

(i} that custody of the said chikd(ren) of the family be granted
to the petitioner/respondent;

(iii) that the co-respondent do pay to the petitioner damages
n respect of the said adulicry: :

(iv) that the respondent (and co-respondent) do pay the
petitioner's cost of this suit.

Dated the day of 19

Petivioner
NOTICE TQ THE RESPONDENT (AND CO-RESPONDENT)

A respondent oF co-respondent who wishes 1o defend this
petition, or to dispute any facts alleged in it, or to cross petition, is
required to file an answer andfor cross petition in the Supreme Court
office within 28 days afier service of this petition.

If no such step is taken within that period this petition may
be listed for trial undefended,

Form 2 (Children Statement) R. 4(5)
[Heading as in Form 1}

The proposed arrangements for the children of the famity who
are ordinarily dependent on the partics arc as follows:

[State in respect of each childj
{1} Residence

{State where the child is to five with a deseription of the
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accommaodation, whay other PCrsons live there (naming them gnd
their relationship (o the child) and who will Joak afier the childi

Education

IStite the schoot ar other cstablishiment where the child will
study, or other deniils of hig training)

Fimancial Provision,

[State why iy g Present supporting the ¢yl
Change s Proposed or expecied|

H4) Access,

dand whether g

F) .'-E
Sl

[State whig arrangements

A agreed or proposed Jor e other
Parent 1o see the chill]

Health, “-'

[Stare whether (he child is stlfering from

any serioys esabaliry
or illnessg|

H

Datel the tay of to

F

_ Peitiong
Formy 3 (Deeree Niki) R

ch;uling as o Form 1]

“UPON. HEARING
AT 1S ORDERED ThaT

The AT solemnise on the day of RY at
between the petitioner and the respondent be dissolved unless
sufficient cause bhe shown 1o the Count within 6 we

cks why
deeree shoul not he made absulute,

2. Custody of (he child{ren} of he famtly,

[nanres ang dites of birth] b Lranted 1o (he pclilinnvr/rr\'wmlcnt

The Co-respondent o Pay 10 ahe petitioner § ANTITNTORN
for adultery,

:4 The [party] do pay the costs of the  [parny |
Dared

: SEAL
{,?-.dclulc A8 appropriage|

M

%
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Form 4
(Cerlificate under section i1(1)) R. 12(%5)
[Heading as in Form 1]

BEFORE Mr Justice (* in chambers)
UPON HEARING
AND UPON READING

In accordance with scction | 1(1} of the Divorce ActIT IS CERTIFIED
that C

*  proper financial provision has been madc

* no financial provision should be macle

for the Petitioner/ Respondent and for any children of the family AND
that the decree nisi granted to the Pelitioner on - {date]

may be made absolute upon cxpiry of 6 weeks from [date of decree
nisi)

Dated

SEAL
(* Delete as appropriate)



